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Opinion for the court filed by Circuit Judge ROBERTS.

RoBeRTs, Circuit Judge: Plaintiff’ s notice of appeal in this
casewas premature, filed while claimswerestill pendingagainst
one of three defendants. The district court subsequently
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dismissed the remaining claimswithout prejudiceinan effort to
cure the lack of an appealablefinal order, but no new notice of
appeal wasfiled. Federal Rule of Appellate Procedure 4(a)(2)
specifiesthat apremature notice of appeal may be effectiveupon
entry of judgment in certain circumstances. In FirsTier Mort-
gage Co. v. Investors Mortgage Ins. Co., 498 U.S. 269, 276
(1991), the Supreme Court explained that Rule 4(a)(2) applied
when anotice of appeal sought review of anonfinal decision that
“would be appealable if immediately followed by the entry of
judgment.” Here the nonfinal decision would have been
appealableif followed by entry of judgment under Federal Rule
of Civil Procedure 54(b), and accordingly we conclude that we
have appellate jurisdiction.

On the merits, we affirm the district court’s grant of
summary judgment for the defendants.

In March 2000, Phyllis Outlaw wanted to renovate the
Washington, D.C. building she had recently purchased. Tothis
end, shefirst hired GDS Associates to draw up the architectural
plans required to secure construction permits — plans that
included renovations of the building’s heating, ventilation, and
air conditioning (“HVAC”) system. Outlaw then retained J.B.
Builders as the general contractor responsible for “achiev[ing]
Substantial Completion of the entire Work.” J.B. Builders
Contract, art. 3.1. J.B. Buildersinturn subcontracted furnishing
andinstallingtheHV AC systemto Airtech Air Conditioning and
Heating, Inc.

On April 28, 2000, GDS secured the first construction
permit, and work began. As each phase of the project was
completed, J.B. Builderswould receiveacash draw, and another
firm retained by Outlaw — Home Consulting Plus — would
inspect the project. Outlaw wasavery hands-on owner, ordering
several changes to the originad plans, involving herself in
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selecting construction materials, and attending to other details
usually handled by ageneral contractor. Aswork progressed on
the building, relations between Outlaw and her hires deterio-
rated. On June 22, 2000, Outlaw ended her relationship with
GDS because of its purported falure to secure permits in a
timely fashion. Work on the building continued, but Outlaw and
J.B. Builders also had afalling out, this one over construction
delays and the amount of payment due. They parted ways in
November 2000, and soon thereafter Outlaw offered to pay
Airtech the balance owed to it by J.B. Builders, in exchange for
Airtech completing work on the HVAC system. Airtech
declined, explaining it was bound contractually only to J.B.
Builders. Outlaw then hired ancther firm to finish the work in
Airtech’ s stead.

Outlaw alleges that after moving into the building, she
discovered that the new HVAC system did not work properly.
Having released J.B. Builders from any liability in a September
2001 settlement agreement, in March 2002 Outlaw sued GDS,
Home Consulting, and Airtech in the Superior Court of the
District of Columbia, alleging breach of contract and seeking
$100,000 in damages. The defendants removed the case to the
District Court for the District of Columbia on the basis of
diversity.

In April 2003, that court stayed proceedings against Home
Consulting, pending the conclusion of binding arbitration
pursuant to its contract with Outlaw. On March 30, 2004, the
court granted summary judgment in favor of Airtech and GDS,
and requested astatusreport from Outlaw and Home Consulting
ontheprogressof their arbitration. On April 26, 2004, however,
Outlaw filed a notice of appeal seeking review of the summary
judgment order. On April 30, she filed the requested status
report with the district court, informing the court that the notice
of appeal had been filed and stating that “[o]nce the appedl is
ruled upon, the Plaintiff and [Home Consulting] may engage in
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arbitration depending upon the Court’s ruling.” The district
court promptly perceived that this building renovation dispute
was about to become afederd appellatejurisdiction oneaswell,
given the general rule that only orders disposing of all clams
againg all partiesarefinal and appealable. Accordingly,onMay
6, 2004, the district court sua sponte dismissed the pending
claims against Home Consulting without prejudice, noting that
“[o]therwise, there may be some question whether the Court’s
[summary judgment] Order representsafinal judgment that may
beappealed at thistime. SeeFed.R.Civ.P. 54(b).” Order of May
6, 2004, & 2. Outlaw did not filea new notice of gopeal.

The parties’ briefs on appeal did not raise any question
concerning our jurisdiction. Shortly before ord argument, we
directed “[t]he parties [to] be prepared to discuss whether this
court has appellate jurisdiction, given the apparently premature
filing of the notice of appeal. See FirsTier Mortgage Co. v.
Investors Mortgage Ins. Co., 498 U.S. 269 (1991); Holland v.
Williams Mountain Coal Co., 2004 WL 2713122 (D.C. Cir.
Nov. 23, 2004).”

“Jurisdictionis, of necessity, thefirst issue for an Article 111
court.” Tuck v. Pan Am. Health Org., 668 F.2d 547, 549 (D.C.
Cir. 1981). Thetimely filing of anotice of appeal is* mandatory
and jurisdictional,” Budinich v. Becton Dickinson & Co., 486
U.S. 196, 203 (1988); United Sates v. Robinson, 361 U.S. 220,
224 (1960), and accordingly we are required to address any
guestions on theissue, even in the absence of objection from the
parties.

Our juridiction under 28 U.S.C. 8§ 1291 generally extends
only to final district court orders. See DSMIC Inc. v. Convera
Corp., 349 F.3d 679, 682 (D.C. Cir. 2003). The order from
which Outlaw purported to appeal — the district court’s grant
of summary judgment — was not an appealable final order
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becausethe claims agai nst Home Consulting were still pending
at the time of its issuance. “It is elementary that a grant of
summary judgment asto some partiesin amulti-party litigation
does not constitute a final order unless the requirements of
Fed.R.Civ.P. 54(b) aremet.” Brookensv. White, 795 F.2d 178,
179 (D.C. Cir. 1986) (per curiam). The district court did not
make the required determination or direct the entry of judgment
under Rule 54(b), so Outlan’s notice of appeal was planly
premature.

Federal Ruleof Appellate Procedure 4(a)(2) addresses such
premature notices of appeal. It provides that “[a] notice of
appeal filed after the court announces a decision or order — but
before the entry of the judgment or order — istreated asfiled on
the date of and after the entry.” The Supreme Court considered
Rule 4(a)(2) in FirsTier. In that case, the notice of appeal was
filed after the district judge announced from the bench that he
was granting summary judgment on all claims, but before the
judge entered findings of fact and conclusions of law. The
Supreme Court concluded that Rule4(a)(2) operated to makethe
premature appeal effective after the subsequent entry of final
judgment.

The Court explained that the rule “was intended to protect
theunskilled litigant who filesanotice of appeal fromadecision
that he reasonably but mistakenly believes to be a final judg-
ment, whilefailing to fileanotice of appeal from theactual fina
judgment.” 498 U.S. a 276. The Rule would not rescue a
notice of appeal “from aclearly interlocutory decision — such
as a discovery ruling or a sanction under Rule 11,” because a
“belief that such a decision is afinal judgment would not be
reasonable.” 1d. The Court then concluded that “Rule 4(a)(2)
permitsanoticeof apped from anonfinal decision to operateas
anotice of appea from the fina judgment only when a district
court announces adecision that would be appeal aleif immedi-
ately followed by the entry of judgment.” Id. In such cases, the
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Court explained, “alitigant’s confusion is understandable, and
permitting the notice of appeal to become effective when
judgment is entered does not catch the appellees by surprise.”
Id.

Deciding whether we had appellate jurisdiction herewould
have been easy prior to FirsTier. We had a line of precedent
dating back at least to Sacks v. Rothberg, 845 F.2d 1098, 1099
(D.C. Cir. 1988), in which we held that “an appea taken
prematurely effectively ripens and secures appel late jurisdiction
when the district court’s judgment becomes find prior to
disposition of the appeal.” Wehaveregularly relied onthat line
of authority subsequent to FirsTier, see, e.g., Alegriav. District
of Columbia, 391 F.3d 262, 264 (D.C. Cir. 2004); United States
v. Real Property Identified as Parcel 03179-005R, No. 04-5217,
2004 WL 1859778 (D.C. Cir. Aug. 19, 2004); Cebula v. Bush,
No. 91-5385, 1993 WL 45836 (D.C. Cir. Feb. 16, 1993), but in
no case have we addressed its continuing validity in light of
FirsTier. Thisstate of affairsis not unigue to our court, given
that, prior to FirsTier, many circuitshad abroader understanding
of when a premature notice of appeal could become effective.
See, e.g., Alcorn County v. U.S. Interstate Supplies, Inc., 731
F.2d 1160, 1165-66 (5th Cir.1984); Cape May Greene, Inc. v.
Warren, 698 F.2d 179, 184-85 (3d Cir.1983); Baker v. Limber,
647 F.2d 912, 916 (9th Cir.1981); Merchants & Planters Bank
of Newport v. Smith, 516 F.2d 355, 356 n.3 (8th Cir.1975). We
agree with decisions concluding that those prior lines of prece-
dent must be limited in light of FirsTier.! See United Satesv.
Cooper, 135 F.3d 960, 963 (5th Cir. 1998) (“we recognize that
inlight of FirsTier, thisexpansiveview of appellatejurisdiction

! Because this part of our opinion rejects a prior statement of
circuit precedent, it has been considered separately and approved by
the full court. See Ironsv. Diamond, 670 F.2d 265, 268 n.11 (D.C.
Cir. 1981).
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cannot survive’); Serinev. Peterson, 989 F.2d 371, 372 (9th Cir.
1993).2

Thereach of Rule 4(a)(2) after FirsTier, however, remains
somewhat unclear. Asking whether a decision is one that an
unskilled litigant “reasonably but mistakenly believes to be a
final judgment” is a rather imprecise guide for ajurisdictional
rule. FirsTier, 498 U.S. at 276. The examples that the Court
gave of situations in which Rule 4(a)(2) would not save a

%In Lazy Qil Co. v. Witco Corp., 166 F.3d 581, 586-87 (3d Cir.
1999), the Third Circuit noted that some courts were revidting their
precedents in light of FirsTier, but declined to join the enterprise,
holding that its precedent similar to Sacks was not overruled by
FirsTier. We do not see how a broader notion of when a notice of
appeal filed before entry of judgment may be effective can survive the
Supreme Court’ s narrower construction of the specific appellate rule
governing such notices of apped, without rendering the rule largely
if not entirely superfluous. See FirsTier, 498 U.S. at 276 (“Rule
4(a)(2) permits anotice of appeal from anonfinal decision to operate
as a notice of appeal from the final judgment only when a district
court announces a decision that would be appealable if immediately
followed by the entry of judgment”) (emphasis added; other emphasis
deleted). See also United States v. Hansen, 795 F.2d 35, 38 (7th Cir.
1986) (“Rule 4(a)(2) defines the circumstancesin which apremature
notice of appeal can be effective, and the circumstances of this case
are not among them.”). The Lazy Oil court noted that Rule 4(a)(4),
added after FirsTier, providesthat anotice of appeal that isfiled after
judgment but is premature because filed before disposition of
post-judgment motions becomes effective upon denial of themotions,
and concluded “[t]hus, inanumber of factual situations, a premature
notice of appeal will become effective at alater date.” 116 F.3d at
587. Thefact that there isarule governing pre-judgment premature
noticesof appeal and another rule governing pod-judgment premature
notices of appeal hardly means tha courts are at liberty to fashion
additional doctrines saving premature notices of appeal that are not
saved under the rules, as construed by the Supreme Court.
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premature appeal — clearly interlocutory decisions such as
discovery rulings, see id. — and the counterexamples of
situations in which the Rule would — orders dismissing a
complaint without actually dismissing the action, seeid. at 275
— leave avast middle ground of uncertainty. Still, the Court’s
articulation of its test for applying Rule 4(a)(2) provides some
direction. The Ruleiseffective whenthere isanotice of appeal
froma“nonfinal decision” that “would be appealableif immedi-
ately followed by the entry of judgment.” Id. at 276. The
Federal Rules of Civil Procedure define a “judgment” as a
“decree and any order from which an appeal lies.” Fed. R. Civ.
P. 54(a). An appea generally does not lie from a “nonfinal
decision,” so the Court’s test would seem to be satisfied only
when the hypothetical entry of judgment somehow makes the
“nonfinal decision” from which an appeal was noted final and
therefore appealable. That was presumably thecasein FirsTier
itself, where it appears that the district court’s announced
intention to consider and enter written findings and conclusions
to support its oral ruling was the only thing that made its oral
decision “nonfinal.” Had the district court instead entered
judgment immediately after its oral ruling, that would have
rendered the decision final and appedable.

Simple entry of judgment would not have had the same
effect here. Outlaw’ s claimsagainst Home Consultingwerestil|
pending, and entering judgment aone would not have affected
the aspect of the March 30 order rendering it nonfinal and
nonappealable. See Holland v. Williams Mountain Coal Co.,
No. 04-7092, 2004 WL 2713122 (D.C. Cir. Nov. 23, 2004) (per
curiam) (denying appellate jurisdiction under FirsTier when
amount of fee award remained to be established); Kennedy v.
Applause, Inc., 90 F.3d 1477, 1483 (9th Cir. 1996) (same).

Entry of judgment pursuant to Federal Rule of Civil
Procedure 54(b), however, would have madethe March 30 order
appealable. FirsTier did not presentasituation implicating Rule
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54(b)’ sprovision for entry of judgment on fewer thanall claims
or against fewer than all parties. Nether did any of the cases
discussed in FirsTier. “[B]ut nothing in FirsTier indicates that
itsholding does not apply to suchjudgments,” Inre Bryson, 406
F.3d 284, 288 (4th Cir. 2005), and several circuits have con-
cluded that FirsTier's reference to decisions that “would be
appealable if immediately followed by the entry of judgment”
encompasses “entry of judgment” pursuant to Rule 54(b), see,
e.g., Bryson, 406 F.3d at 287—89; Swvope v. Columbian Chemi-
cals Co., 281 F.3d 185, 191-92 (5th Cir. 2002); Good v. Ohio
Edison Co., 104 F.3d 93, 95-96 (6th Cir. 1997); Clausen v. Sea-
3,Inc., 21 F.3d 1181, 1186-87 (1st Cir. 1994). Cf. Tidler v. Eli
Lilly& Co., 824 F.2d 84 (D.C. Cir. 1987) (per curiam) (holding,
prior to FirsTier, that premature notice of appeal was effective
after entry of Rule 54(b) judgment).

Here the district court did not enter judgment pursuant to
Rule 54(b). The court cited the Rule, but it appears to have
referenced the last sentence, by way of explaining why the
March 30, 2004 order was not a final judgment. See Fed. R.
Civ. P. 54(b) (“In the absence of [the required] determination
and direction, any order or other form of decision, however
designated, which adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties shall not
terminate the action as to any of the claims or parties, and the
order or other form of decision is subject to revision at any time
before the entry of judgment adjudicating all the claims and the
rights and liabilities of al the parties.”). Instead of entering
judgment under Rule 54(b), the district court dismissed the
remaining claims without prejudice.

Under the test articulated in FirsTier, however, that should
not doom the appeal. That test asks hypothetically whether the
“nonfinal decision” from which an appeal was noted “would be
appealable if immediately followed by the entry of judgment.”
498 U.S. at 276 (latter emphasis added). The analysis was
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hypothetical in FirsTier itself; the oral decision in that case was
not in fact immediately followed by entry of judgment but
instead by written findings of fact and conclusions of law, and
only then by entry of judgment. Seeid. at 272. There must at
some point prior to consideration of the appea actually have
been a final appealable judgment of some sort entered; Rule
4(a)(2) by its terms makes a premature notice effective “on the
date of and after the entry [of judgment].” Although the
hypothetical judgment in FirsTier was identical to the kind of
judgment eventually entered, nothing in FirsTier requires that
the hypothetical judgment considered in applying its test be the
same type as the one actually entered. See Bryson, 406 F.3d at
287-90; Barrett v. Atlantic Richfield Co., 95 F.3d 375, 378-79
(5th Cir. 1996). So Outlaw’s premature notice of apped is
treated, under Rule4(a)(2) and FirsTier, asif filed on the date of
and after entry of judgment in this case.

With the May 6 order, all pending claimsagainst all parties
wereresolved. Under Federal Ruleof Civil Procedure54(a), the
May 6 order accordingly constitutes a“judgment” for purposes
of therules. Fed. R. Civ. P.54(a) (“ * Judgment’ asused inthese
rulesincludes. . . any order from which an appeal lies.”). See
United Satesv. Haynes, 158 F.3d 1327, 1329 (D.C. Cir. 1998).

Civil Rule 58(a)(1) provides that “[€]very judgment . . .
must be set forth on a separate document,” but the separate
document rule is often ignored and was in this case. Prior to
December 1, 2002, that oversight would have saved Outlaw’s
appeal without the need to consider Appellate Rule 4(a)(2): her
timeto appeal runs from the entry of judgment, and thus would
not even begin to run until the district court clerk entered the
separate document required by Rule 58. See United States v.
Indrelunas, 411 U.S. 216, 221 (1973) (per curiam); Haynes, 158
F.3d at 1329-30. Our dismissal of her appeal at most would
only have temporarily postponed our ability to reach the merits,
because on remand the district court would simply enter the
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separate document required by Rule 58, allowing Outlaw thento
fileatimely apped. Indeed, becausesuch paper shuffling serves
“no practical purpose,” Bankers Trust Co. v. Mallis, 435 U.S.
381, 385 (1978), our cases have held that we could have taken
jurisdiction directly and dispensed with the detour to the district
court. See Haynes, 158 F.3d at 1331; Pack v. Burns Int’| Sec.
Serv., 130 F.3d 1071, 1072—73 (D.C. Cir. 1997).

The rules were changed in 2002, however, precisely to
address the problem that a failure to comply with the separate
document rule meant that the time to appeal never expired
becauseit never beganto run. Civil Rule 58(b) was amended to
provide that, if Rule 58(a)(1) requires that a judgment be set
forth on a separate document (as it does here), the judgment is
considered entered when it is entered on the docket and (1) set
forth on a separate document, or (2) 150 days have run after
entry on the docket, whichever isearlier. Appellate Rule4(a)(7)
was corregpondingly amended to adopt the same test for
determining when thetimeto appeal beginsto run. Thepurpose
of these changes was to “ensure that parties will not be given
forever to appeal . . . when a court fals to set forth a judgment
or order on a separate document in violation of Fed. R. Civ .P.
58(a)(1).” Fed. R. App. P. 4, advisory committee notes (2002
amendments). See 16A Wright, Miller, Cooper, & Schiltz,
Federal Practice and Procedure § 3950.2, at 26 (3d ed. Supp.
2005); TDK Electronics Corp. v. Draiman, 321 F.3d 677, 679
(7th Cir. 2003).

Accordingly, judgment isconsidered entered inthiscase, for
purposes of determining the timeto appeal, 150 days after entry
of the May 6 order. Fed. R. App. P. 4(a)(7)(A)(ii). Outlaw’s
time to appeal began to run on October 4, 2004 (applying
Federal Rule of Civil Procedure 6), and under Appellate Rule
4(a)(2) her premature notice of appeal istreaed asfiled on that
date. Accordingly, we turn (at last) to the merits of Outlaw’s

appeal.
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A. We first address Outlaw’ s contention that the district
court improperly granted summary judgment for GDS. In the
proceedings below, Outlaw relied on two sources besides her
own testimony to support her claim that the HVAC system was
deficient. First, she presented areport from a September 6, 2001
District of Columbiainspection that revealed agasline running
through the air conditioning unit, acodeviolation thereport said
“causes serious concern.” Outlaw v. Airtech Air Conditioning
& Heating, Inc., No. 02-0570, dip op. at 6 (D.D.C. Mar. 30,
2004). Second, Outlaw submitted areport from aNovember 23,
2001 evaluation by a certified home inspector she had retained.
As the district court noted, the report “presents a litany of
shortcomings in the design and installation of the HVAC
system,” but also “cites no specific code violations” and
concludes “that the cooling differentials all met accepted
industry standards [as] of the time of inspection.” Id. (internal
guotation marks omitted). Based on this record, the court held
that Outlaw had provided no evidence linking GDS's design
plans to the alleged defects in the HVAC system, and that she
had not identified any code provision that the design violated.

Outlaw gives us no reason to reverse the district court’s
conclusions. Neither evaluation produced by Outlaw addressed
the designs GD S submitted, and she has not made any other kind
of demonstration indicating how GDS's plans were a cause in
fact of the aleged deficiencies, let done a proximate cause.
Outlaw only directs our attention to a host of out-of-District
decisions, none of which excuses her from having to raise some
material fact that reasonably could be read as attributing breach
to GDS. When thereisaconstruction defect, thearchitectisone
of the usual suspects, but GDS's proximity to the problem and
Outlaw’ s accusation alone are not enough to survive summary
judgment.

Nor do wedisturb the district court’ srejection of Outlaw’s
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argument that GDS breached by failing to secure the permitsin
atimely fashion. The court reasoned that the contract did not
stipulateatimefor securing the permits, and that any nonperfor-
mance by GDS after June 22, 2000, was excused because
Outlaw repudiated their contract. Outlaw challenges these
conclusions only by arguing that the trier of fact should have
answered thesequestions. Any dispute about thefacts surround-
ing the June 22 separation would be a question for a jury, but
there are none a issue. Indeed, Outlaw did not allege with any
particularity how GDS sperformancewasunsatisfactory inlight
of the contract or course of dealing. If anything, the evidence
runs against Outlaw’s claim of breach: soon after she hired
another architect, the District issued a second, gpparently final,
permit authorizing “alterations to exiting [sic] building per
plans’ that were submitted on March 27, 2000, when GDS was
still in Outlaw’s employ. Outlaw, slip. op. a 3 n.2. The only
guestion was the legal significance of the facts on the record, a
guestion of law for ajudge, notwithstanding Outlaw’ s desire to
have ajury make those determinations.

B. Thedistrict court granted summary judgment for Airtech
becauseits agreement with J.B. Builders created no duty onthe
part of Airtech to Outlaw. The digrict court reached this
conclusion based on thetraditional contract law rulethat, absent
any indication to the contrary in an agreement, property owners
arenot intended or third-party beneficiariesof contractsbetween
contractors and subcontractors. See Restatement (Second) of
Contracts 8§ 302 cmt. e. & illus. 19 (1981); 9 Corbin on Con-
tracts8§ 779D (Interim ed. 2002); see also Pierce Assocs., Inc. v.
Nemours Found., 865 F.2d 530, 535-36 (3d Cir. 1988).

Outlaw does not dispute that Didrict of Columbia courts,
whose substantive law we follow in this diversity case, look to
the Restatement “[i]n the absence of any current well-devel oped
doctrine in [their] jurisdiction.” Ellis v. James V. Hurson
Assocs,, Inc., 565 A.2d 615, 618 (D.C. 1989). Instead, Outlaw
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contends there is District of Columbia precedent on point —
WesternUnion Tel. Co. v. Massman Constr. Co., 402 A.2d 1275
(D.C. 1979) — and that it isin her favor. In that case, a con-
struction firm entered into acontract with the transit authority to
build part of a subway system. A telegraph company that had
not signed the contract, but whose lines were damaged by the
construction, was ableto recover from the construction firm on
that contract as athird-party beneficiary. 1d. at 1277.

This case is readily distinguishable from Western Union.
Essential to the holding in Western Union was language in the
contract affording the plaintiff telegraph company an activerole
in the project and specifically assigning the defendant construc-
tion company the responsibility to repair any damage it caused
to the plaintiff’s telegraph lines. See id. These provisions
conferred on the plaintiff the status of athird-party beneficiary
and took the case outside the traditional rule applied by the
district court. Outlaw can invoke no such exception here. The
form contract between Airtech and J.B. Builders contemplates
no rolefor Outlaw and cannot be read as creating specificrights
for her; beyond allowing the“Owner” to“ keep any and all parts”
and bearing a signature line “ Owner/General Contractor” (here
signed by J.B. Builders), the form contract does not refer to an
owner at al, let alone Outlaw in particular. See Airtech Contract
at 1-2. Nor did the course of dealing make Outlaw athird-party
beneficiary. She played no role in J.B. Builders choice of
Airtech as a subcontractor and, although Outlaw vigoroudy
involved herself in the construction project, Airtech did not
acquiesce in her effortsto step into J.B. Builders' shoes.

The judgment of thedistrict court is
Affirmed.
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